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come under the protection of § 761.11 of
this chapter, to comment on whether
the finding is appropriate.

(3) Terms of approval issued by the
regulatory authority shall contain con-
ditions necessary to ensure that the ex-
ploration and reclamation will be con-
ducted in compliance with this part,
part 815 of this chapter, and the regu-
latory program.

(e) Notice and hearing. (1) The regu-
latory authority shall notify the appli-
cant, the appropriate local government
officials, and other commenters on the
application, in writing, of its decision
on the application. If the application is
disapproved, the notice to the appli-
cant shall include a statement of the
reason for disapproval. Public notice of
the decision on each application shall
be posted by the regulatory authority
at a public office in the vicinity of the
proposed exploration operations.

(2) Any person having an interest
which is or may be adversely affected
by a decision of the regulatory author-
ity pursuant to paragraph (e)(1) of this
section shall have the opportunity for
administrative and judicial review as
set forth in part 775 of this chapter.

[48 FR 40634, Sept. 8, 1983, as amended at 52
FR 4262, Feb. 10, 1987; 53 FR 52949, Dec. 29,
1988; 64 FR 70837, Dec. 17, 1999]

§ 772.13 Coal exploration compliance
duties.

(a) All coal exploration and reclama-
tion activities that substantially dis-
turb the natural land surface shall be
conducted in accordance with the coal
exploration requirements of this part,
part 815 of this chapter, the regulatory
program, and any exploration permit
term or condition imposed by the regu-
latory authority.

(b) Any person who conducts any coal
exploration in violation of the provi-
sions of this part, part 815 of this chap-
ter, the regulatory program, or any ex-
ploration permit term or condition im-
posed by the regulatory authority shall
be subject to the provisions of section
518 of the Act, subchapter L of this
chapter, and the applicable inspection
and enforcement provisions of the reg-
ulatory program.

§ 772.14 Commercial use or sale.
(a) Except as provided under

§§ 772.14(b) and 700.11(a)(5), any person
who intends to commercially use or
sell coal extracted during coal explo-
ration operations under an exploration
permit, shall first obtain a permit to
conduct surface coal mining operations
for those operations from the regu-
latory authority under parts 773
through 785 of this chapter.

(b) With the prior written approval of
the regulatory authority, no permit to
conduct surface coal mining operations
is required for the sale or commercial
use of coal extracted during explo-
ration operations if such sale or com-
mercial use is for coal testing purposes
only. The person conducting the explo-
ration shall file an application for such
approval with the regulatory author-
ity. The application shall demonstrate
that the coal testing is necessary for
the development of a surface coal min-
ing and reclamation operation for
which a surface coal mining operations
permit application is to be submitted
in the near future, and that the pro-
posed commercial use or sale of coal
extracted during exploration oper-
ations is solely for the purpose of test-
ing the coal. The application shall con-
tain the following:

(1) The name of the testing firm and
the locations at which the coal will be
tested.

(2) If the coal will be sold directly to,
or commercially used directly by, the
intended end user, a statement from
the intended end user, or if the coal is
sold indirectly to the intended end user
through an agent or broker, a state-
ment from the agent or broker. The
statement shall include:

(i) The specific reason for the test,
including why the coal may be so dif-
ferent from the intended user’s other
coal supplies as to require testing;

(ii) The amount of coal necessary for
the test and why a lesser amount is not
sufficient; and

(iii) A description of the specific
tests that will be conducted.

(3) Evidence that sufficient reserves
of coal are available to the person con-
ducting exploration or its principals
for future commercial use or sale to
the intended end user, or agent or
broker of such user identified above, to
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demonstrate that the amount of coal
to be removed is not the total reserve,
but is a sampling of a larger reserve.

(4) An explanation as to why other
means of exploration, such as core
drilling, are not adequate to determine
the quality of the coal and/or the feasi-
bility of developing a surface coal min-
ing operation.

[53 FR 52949, Dec. 29, 1988]

§ 772.15 Public availability of informa-
tion.

(a) Except as provided in paragraph
(b) of this section, all information sub-
mitted to the regulatory authority
under this part shall be made available
for public inspection and copying at
the local offices of the regulatory au-
thority closest to the exploration area.

(b) The regulatory authority shall
keep information confidential if the
person submitting it requests in writ-
ing, at the time of submission, that it
be kept confidential and the informa-
tion concerns trade secrets or is privi-
leged commercial or financial informa-
tion relating to the competitive rights
of the persons intending to conduct
coal exploration.

(c) Information requested to be held
as confidential under paragraph (b) of
this section shall not be made publicly
available until after notice and oppor-
tunity to be heard is afforded persons
both seeking and opposing disclosure of
the information.

PART 773—REQUIREMENTS FOR
PERMITS AND PERMIT PROCESSING
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AUTHORITY: 30 U.S.C. 1201 et seq., 16 U.S.C.
470 et seq., 16 U.S.C. 661 et seq., 16 U.S.C. 703
et seq., 16 U.S.C. 668a et seq., 16 U.S.C. 469 et
seq., and 16 U.S.C. 1531 et seq.

SOURCE: 48 FR 44391, Sept. 28, 1983, unless
otherwise noted.

§ 773.1 Scope and purpose.

This part provides minimum require-
ments for permits and permit proc-
essing and covers obtaining and review-
ing permits; coordinating with other
laws; public participation; permit deci-
sion and notification; permit condi-
tions; and permit term and right of re-
newal.

§ 773.5 Definitions.

For purposes of this subchapter:
Applicant/Violator System or AVS

means the computer system main-
tained by OSM to identify ownership or
control links involving permit appli-
cants, permittees, and persons cited in
violation notices.

Federal violation notice means a viola-
tion notice issued by OSM or by an-
other agency or instrumentality of the
United States.

Owned or controlled and owns or con-
trols mean any one or a combination of
the relationships specified in para-
graphs (a) and (b) of this definition:

(a)(1) Being a permittee of a surface
coal mining operation;

(2) Based on instrument of ownership
or voting securities, owning of record
in excess of 50 percent of an entity; or

(3) Having any other relationship
which gives one person authority di-
rectly or indirectly to determine the
manner in which an applicant, an oper-
ator, or other entity conducts surface
coal mining operations.

(b) The following relationships are
presumed to constitute ownership or
control unless a person can dem-
onstrate that the person subject to the
presumption does not in fact have the
authority directly or indirectly to de-
termine the manner in which the rel-
evant surface coal mining operation is
conducted:
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